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Abstract
This paper shall consider the issues of Value Added Tax (podatek od towarów usług) governed in Poland by the 
Act of 11 March 2004 on VAT and taken together with Council Directive 2006/112/EC of 28 November 2006 on the 
common system of value added tax vis-à-vis compensation payable to a body that is wholly owned by a local 
authority (jednostka samorządu terytorialnego), such as a municipal company, and where that body provides a 
service of general economic interest (a SGEI) subject to Article 106 (2) TFEU. This paper revisits those issues in 
light of the recent case-law of Polish administrative courts and the case-law of the Court of Justice. The law is 
stated as it stood on 30 November 2021.
Keywords: SGEI; Article 106 (2) TFEU; compensation; Value Added Tax (VAT); body governed by public law.
Streszczenie
W niniejszym artykule autor rozważa kwestię opodatkowania podatkiem od towarów i usług, uregulowanym w 
prawie polskim ustawą z dnia 11 marca 2004 r. o podatku od towarów i usług, w związku z dyrektywą Rady 2006/112/
WE z dnia 28 listopada 2006 r. w sprawie wspólnego systemu podatku od wartości dodanej, rekompensaty płatnej 
podmiotowi, którego jedynym wspólnikiem (akcjonariuszem) jest jednostka samorządu terytorialnego, takiemu 
jak spółka komunalna, wtedy gdy taki podmiot świadczy usługę w ogólnym interesie gospodarczym (UOIG), o 
której mowa w art. 106 ust. 2 TFUE. Autor powraca do tychże zagadnień na kanwie ostatniego orzecznictwa pol-
skich sądów administracyjnych oraz Trybunału Sprawiedliwości Unii Europejskiej. 
Stan prawny na dzień 30 listopada 2021 r.
Słowa kluczowe: UOIG; art. 106 ust. 2 TFUE; rekompensata; podatek od towarów i usług (p.t.u.); podmiot prawa 
publicznego.

INTRODUCTION

While it might be trivial to say, local authorities may perform 
their statutory duties and thus the public services associated 
therewith, such as they are, either on their own or through an 
intermediary to whom the duty is entrusted. The intermediary 
may be a municipal company (in Polish: “spółka komunalna”) 

that is a legal person and whose sole member (or the only 
shareholder) is a local authority, with that body providing a 
service of general economic interest (a SGEI) for that local 
authority. In the context of this paper, it is to such bodies the 
remarks following here shall refer. Pursuant to Article 106 (2) 
TFEU, “undertakings entrusted with the operation of services 
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(Narodowe Centrum Nauki - NCN, Poland) with the author as the principal investigator. Address for service: Instytut Nauk Prawnych Uniwersytetu 
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of general economic interest or having the character of a 
revenue-producing monopoly shall be subject to the rules 
contained in the Treaties, in particular to the rules on compe-
tition, in so far as the application of such rules does not ob-
struct the performance, in law or in fact, of the particular tasks 
assigned to them. The development of trade must not be 
affected to such an extent as would be contrary to the interests 
of the Union”. The legal relationship in national law vis-à-vis 
that intermediary to which the act of entrustment refers may 
differ, and one such option is to provide compensation 
(“rekompensata”) therefor, with various options for its calcula-
tion. Compensation, where it is granted in the context of a 
service of general economic interest, is often subject to the 
case-law of the Court in the field of State aid that form part 
of the rules on competition. However, Article 106 (2) TFEU is 
not limited to the rules of competition, and other rules con-
tained in the Treaties or introduced pursuant to them as 
secondary Union law might obstruct the performance of the 
tasks assigned to such a body. One of the areas governed by 
the Treaties is the field of taxation (Articles 110‒113 TFEU) 
that include turnover taxes (viz. Article 113 TFEU), and, spe-
cifically, Council Directive 2006/112/EC of 28 November 2006 
on the common system of value added tax1. In Poland, that 
Directive is transposed mainly by the Act of 11 March 2004 
on VAT (“ustawa z dnia 11 marca 2004 roku o podatku od 
towarów i usług”). Against this background, the aim of this 
paper is to check whether a body that is a company wholly 
owned by a local authority and which discharges a SGEI, is 
subject to VAT when granted compensation in the context of 
a SGEI. This aim shall be carried out by recalling the position 
of EU law on the matter (that ought to serve as a benchmark 
for any national authority applying the rules on VAT), and then 
assessing the national approach thereto, to check whether 
the latter conforms to the former. It might be said here that 
the two do indeed remain somewhat reluctant to reconcile.

THE NATURE OF ARTICLE 106 (2) TFEU AND ITS 
SCOPE AS REGARDS FISCAL RULES

Traditionally, the rule in Article 106 (2) TFEU is most as-
sociated in the case-law of the Court with the rules on com-
petition, including those that relate to State aid2. This is per-
haps not surprising, as the compensation granted by Member 
States for providing a service of general economic interest is 
subject to compliance with the rules laid down by the EU 
legislature in Articles 107 and 108 TFEU3. Nevertheless, Ar-
ticle 106 (2) TFEU refers to all the rules contained in the 
TFEU4, fiscal rules thus included. Its nature is that of a dero-
gation introduced at the level of primary Union law from the 
other rules contained in Union law (including, but not limited 
to the rules on competition), where such rules “obstruct” the 
performance of a SGEI. Undertakings providing a SGEI may 
rely on Article 106 (2) TFEU where it is necessary vis-à-vis 
some other legal rules that would negatively affect their per-
formance, in order to ensure the performance of the particu-
lar tasks assigned to them5; as such, given that it can be relied 
upon by private parties providing a SGEI, it is my view that 
this rule has direct effect vis-à-vis e.g. a Member State trying 
to impose any such obstruction (e.g. in the field of competition 
law, but not limited to that field). Its general purpose is to 

reconcile the Member States’ interest in using certain under-
takings as an instrument of economic or social policy with the 
EU’s interest in ensuring compliance with the rules on com-
petition and preserving the unity of the internal market6. The 
Member States have “wide discretion” (albeit not unlimited 
discretion) in defining what constitutes a SGEI, and the Com-
mission – in its capacity as the enforcer of Union law – may 
contest such a definition only in the event of a manifest error7. 
Thus, Union law (as it stands now) recognizes the importance 
of SGEIs and provides a safeguard against “obstructing” them 
in Article 106 (2) TFEU. On the nature of the “obstruction” 
foreseen by Article 106 (2) TFEU, the Court supplied that “it 
is not necessary that the financial balance or economic viabil-
ity of the undertaking entrusted with the operation of a service 
of general economic interest should be threatened. It is suf-
ficient that, in the absence of the rights at issue, it would not 
be possible for the undertaking to perform the particular tasks 
entrusted to it, or that maintenance of those rights is neces-
sary to enable the holder of them to perform tasks of general 
economic interest which have been assigned to it under eco-
nomically acceptable conditions8”. This includes a situation 
where a body so obstructed would be forced to increase 
prices or decrease the quality of service vis-à-vis “a compa-
rable service” offered by private operators9. It was posited in 
the learned writing that the use of the word “obstruct” implies 
that any such obstruction must go beyond “any minor impact” 
for Article 106 (2) TFEU to apply10. However, the case-law 
does not support this view, as no such “de minimis” approach 
follows from it. Even a “minor” impact may have the capabil-
ity to e.g. decrease the quality of service vis-à-vis a compa-
rable service, which in my view would make Article 106 (2) 
TFEU applicable. This is in my view supported by the earlier 
case-law, to which the CJEU still refers now, that the SGEI 
provider is to operate in a state of “equilibrium” between 
profitable and unprofitable parts (“sectors”) of their operation, 
whereas comparable private operators would have focussed 
solely on the profitable part, competing with the SGEI pro-
vider only then and there and leaving the unprofitable parts 
of the operation to them11. It is likely that a SGEI provider, 
which already provides a service regardless of its economic 
viability in certain areas of their operation, would be affected 
as to their “equilibrium” by the allegedly minor “impacts”.

However, according to the Court, the exemptions to the 
FEU Treaty rules are permitted under that provision solely 
where they are necessary for performance of the particular 
tasks assigned to an undertaking entrusted with the operation 
of a service of general economic interest12. The rule in Article 
106 (2) TFEU cannot apply where a Member State has not 
assigned any task to an undertaking13, or where the alleged 
SGEI provider does not perform a service, as undertakings 
concerned must be under an obligation to act themselves in 
order to achieve the objective of the general economic inter-
est pursued14. Article 106 (2) TFEU does not amount to a 
blanket exemption from EU law in general, as while Member 
States are entitled to define the scope and organisation of 
their services of general economic interest and they may in 
particular take account of objectives pertaining to their na-
tional policy, they are called to do so while complying with EU 
law15. In addition, it is for the Member State which relies on 
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Article 106 (2) TFEU to show that all the conditions for ap-
plication of that provision are fulfilled16. Specifically, Article 
106 (2) TFEU does not refer to “overcompensation” and argu-
ments by Member States based on absence of any such 
“overcompensation” are unlikely to be effective17. Finally, 
application of Article 106 (2) TFEU, itself a part of Article 106 
TFEU, presupposes compliance with the general principle of 
Union law – the principle of proportionality18.

From the temporal point of view, the Court has provided 
that the interpretation of the condition relating to general 
economic interest as enshrined in Article 106 (2) TFEU must 
be set in the new context following from the entry into force 
of the Treaty of Lisbon, which includes, as well as Article 106 
TFEU, Article 14 TFEU, Protocol (No 26) on services of gen-
eral interest, annexed to the EU Treaty, as amended by the 
Treaty of Lisbon, and the FEU Treaty (‘Protocol No 26’), and 
the Charter of Fundamental Rights of the European Union, 
which has acquired the same legal value as the Treaties, in 
particular Article 36 of the Charter on access to services of 
general economic interest. According to the Court, it is so in 
particular because Protocol No 26 expressly recognises the 
essential role and the wide discretion of the authorities of the 
Member States in providing, commissioning, and organising 
SGEIs19. Thus, it is my view that pre-Lisbon case-law, which 
does not recognize this role and discretion, is no longer rel-
evant20. Nevertheless, insofar as the older views of the Court 
do not attempt this non-recognition, and having in mind that 
the Court at times refers to its pre-Lisbon case-law, it is in my 
view still possible to take into consideration, in order to mea-
sure the ambit of “obstruction”, the economic conditions in 
which the undertaking operates, in particular the costs which 
it has to bear and the legislation, particularly concerning the 
environment, to which it is subject21. While the Court has al-
ready recognized that the scope of Article 106 (2) TFEU is 
broader than the rules on competition, it would appear that 
there was no express decision by the Court on fiscal rules 
that may obstruct operation of a SGEI.

MUNICIPAL COMPANIES WHOLLY OWNED BY 
LOCAL AUTHORITIES AND DIRECTIVE 2006/112/EC

As regards specifically the field of fiscal rules and VAT, the 
VAT Directive does not expressly refer to municipal companies 
or to SGEIs for its purposes, and only sparsely refers to 
companies in general (e.g. in the context of Article 19). The 
Court of Justice has also held due to a reference that con-
cerned non-profit companies that the fact that a given activ-
ity in the performance of duties conferred and regulated by 
law in the public interest is irrelevant for the purposes of 
determining whether that activity can be classified as a supply 
of services effected for consideration for the purposes of VAT, 
and even where the activity in question is designed to fulfil a 
constitutional obligation exclusively and directly incumbent 
upon the Member State concerned, the direct link between 
the supply of services and the consideration received cannot 
be called into question by this fact alone22.

However, in Article 13, Directive 2006/112/EC does provide 
in (1) therein that States, regional and local government au-
thorities, and other bodies governed by public law shall not 
be regarded as taxable persons in respect of the activities or 

transactions in which they engage as public authorities, even 
where they collect dues, fees, contributions, or payments in 
connection with those activities or transactions. However, it 
adds that when they engage in such activities or transactions, 
they shall be regarded as taxable persons in respect of those 
activities or transactions where their treatment as non-taxable 
persons would lead to significant distortions of competition. 
Furthermore, and in any event according to the last subpara-
graph, bodies governed by public law shall be regarded as 
taxable persons in respect of the activities listed in Annex I 
of that Directive23, provided that those activities are not carried 
out on such a small scale as to be negligible. Paragraph (2) 
provides that Member States may regard activities, exempt 
under Articles 132, 135, 136 and 371, Articles 374 to 377, 
Article 378 (2), Article 379 (2) or Articles 380 to 390b, engaged 
in by bodies governed by public law as activities in which 
those bodies engage as public authorities.

The concept of a “body governed by public law”, while 
referred to in the VAT Directive, is not explained therein. Thus, 
it has fallen to the CJEU to rule on the issue, and the Court 
has already offered in its case-law that a body governed by 
public law for the purposes of VAT is different from that which 
is referred to in the context of public procurement law24. In 
C174/14 Saudaçor it has been held that the concept of bod-
ies governed by public law is “not intended to define the scope 
of VAT but, on the contrary, makes an exception to the gen-
eral rule on which the common system of that tax is based, 
namely the rule that the scope of that tax is defined very 
broadly as covering all supplies of services for consideration, 
including those provided by bodies governed by public law”, 
and is to be interpreted strictly, while being an autonomous 
concept of Union law. It has been also held that “it is clear 
from Article 13 (1) of Directive 2006/112, when examined in 
the light of the aims of the directive, that two conditions must 
both be fulfilled for the rule of treatment as a non-taxable 
person to apply: the activities must be carried out by a body 
governed by public law and they must be carried out by that 
body acting as a public authority25”. The Court confirmed that 
the idea of “other” bodies governed by public law as enshrined 
in Article 13 (1) of Directive 2006/112/EC refers to a residual 
category not caught by the remainder of Article 13 (1) of the 
VAT Directive pointing to States, regional and local govern-
ment authorities as examples of such bodies26. The decision 
in C174/14 Saudaçor provides certain indicators on the issue 
whether a body should be deemed to be “governed by public 
law”. First, a person which, not being part of the public ad-
ministration, independently performs acts falling within the 
powers of the public authority cannot be classified as a body 
governed by public law within the meaning of that provision. 
Second, the status as a ‘body governed by public law’ cannot 
stem from the mere fact that the activity at issue consists in 
the performance of acts falling within powers conferred by 
public law. Third, whilst the fact that the body in question has, 
under the applicable national law, powers conferred by public 
law is not decisive for the purposes of that classification, it 
does constitute, in so far as it is an essential characteristic 
specific to any public authority, a factor of definite importance 
in determining that the body must be classified as a body 
governed by public law27. On the facts in C174/14 Saudaçor, 
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the Court could not have ruled out there that a limited com-
pany not open to equity investments by private parties such 
as the titular body, converted into a company “following a 
process of transformation by decentralising the functions of 
an existing State body”, which possesses “the same powers 
conferred by public law” as its sole member that is a public 
authority (including, according to the Court, a power to carry 
out expropriations), with said authority “in a position to exer-
cise decisive influence over the activities of Saudaçor”, includ-
ing where that influence may be exerted by the setting of 
guidelines and exercise of supervision, is a body governed 
by public law for the purposes of VAT28. The Court has noted 
that private law is secondary in relation to the rules establish-
ing the legal regime for Saudaçor as a public undertaking. It 
has also found that the mere fact that such a body concludes 
agreements for services with its supervising authority that is 
also its sole member, “in particular regarding the compensa-
tion payable in respect of those services”, while those ser-
vices are performed exclusively by the body at issue in ac-
cordance with its task provided for in the public law act that 
created it and that they are not awarded to private operators 
by means of, for example, a tender procedure, do not preclude 
a status of a body governed by public law for the purposes of 
VAT29.

Nevertheless, even if a body such as the one at issue in 
C174/14 Saudaçor were to be deemed a body governed by 
public law, the Court has further noted that in order to be 
treated as a non-taxable person for the purposes of VAT, that 
body must have acted as a public authority, as only activities 
carried out by a body governed by public law acting as a 
public authority are to be exempted from VAT. According to 
the Court, such activities are activities carried out by those 
bodies under the special legal regime applicable to them and 
do not include activities pursued by them under the same 
legal conditions as those that apply to private economic op-
erators. Furthermore, the subject-matter or purpose of the 
activity is in that regard irrelevant; the fact that the pursuit of 
the activity at issue in the main proceedings involves the use 
of powers conferred by public law shows that that activity is 
subject to a public law regime. The exception in Article 13 (1) 
of the VAT Directive covers principally activities engaged in 
by bodies governed by public law acting as public authorities, 
which, while fully economic in nature, are closely linked to the 
exercise of powers conferred by public law30. On this point, 
the Court has opined that where such public powers are not 
actually used for the allegedly exempt activities (such as it 
has been the case for Saudaçor), then the body at issue does 
not benefit from the status of a non-taxable person for the 
purposes of VAT31. The Court has also recalled that no exemp-
tion would be applicable for that body, even where it would 
act as a public authority, “if it were to be found that its treat-
ment as a non-taxable person would lead to significant distor-
tions of competition”. Such distortions “must be evaluated by 
reference to the activity in question, as such, without such 
evaluation relating to any local market in particular, and by 
reference not only to actual competition, but also to potential 
competition, provided that the possibility of a private operator 
entering the relevant market is real, and not purely hypo-
thetical32”.

While the above decision lays down the principles for the 
approach of the Court to the status of companies wholly owned 
by local public authorities, it does not explicitly address the 
issue of Article 106 (2) TFEU. This omission might come from 
the fact that the rule contained in it was not the subject of the 
order of reference, although the facts that there was a SGEI 
– and a compensation therefor – were noted.

The Court of Justice returned to Article 13 (1) of Directive 
2006/112/EC and municipal companies in C182/17 Nagyszé-
nás Településszolgáltatási Nonprofit Kft33¸ wherein the deci-
sion has been made in regard to a non-profit-making limited 
company 100% owned by a municipality (specifically, a com-
mercial company entered on the register of companies), with 
which the company concluded a contract to perform certain 
public tasks in exchange for compensation. Those tasks were 
“in particular, management of housing and other property, 
management of local public roads, quarantine, the control of 
vermin and mosquitoes, maintenance of parks, public spaces 
and other green areas, management of knackers’ yards and 
their services, and the upkeep of the local market”. It appears 
from the statement of reasons that the compensation due to 
that company was calculated per annum with the amount of 
compensation capable of being adjusted, and that the perfor-
mance of the tasks delegated to the company was continuous 
from at least 2007. On that, the Court held that Article 2 (1) 
(c) of Directive 2006/112 must be interpreted as meaning, 
subject to verification of the relevant facts by the referring 
court, that an activity such as that at issue in the main pro-
ceedings, whereby a company performs certain public tasks 
under a contract concluded between that company and a 
municipality, constitutes a supply of services effected for 
consideration and subject to VAT under that provision34. Thus, 
it would follow that compensation for what appears to be a 
SGEI was deemed to be consideration for a supply of ser-
vices for the purposes of VAT.

What is more, on the issue whether such supply of ser-
vices would be nonetheless exempt from VAT due to the rule 
in Article 13 (1) of Directive 2006/112/EC, the Court posited 
that the set of facts in C182/17 Nagyszénás Településszol-
gáltatási Nonprofit Kft was different from the one in C174/14 
Saudaçor in that the company at issue was not organized 
in accordance with a special legislative act that would create 
it and provide its remit, but in accordance with “normal” rules 
of commercial law. It did not enjoy any “rights and powers” 
conferred by public law that its sole member (a municipality) 
had, and the Court noted that the company was “primarily a 
legal person governed by private law that, under the rules 
applicable to it, enjoys autonomy vis-à-vis the municipality 
with regard to its operation and day-to-day management”. 
According to the Court, the fact that the share capital of the 
company was wholly owned by a municipality and not open 
to investment by private parties is outweighed by other facts 
of the case. Those are the supply of services not only to the 
sole member, but also to other “customers” which were more 
than of marginal importance and were taxed; the fact that 
the Court assumed that the municipality was in no position 
to have effective control over the company; and the inability 
to issue guidelines to the company35. The Court ultimately 
has ruled that the body at issue was not an instance of 
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“other” bodies governed by public law for the purposes of 
VAT.

It follows from Saudaçor and Nagyszénás Településszol-
gáltatási Nonprofit Kft that the position of the Court on com-
pensation granted to municipal companies and VAT is nu-
anced. Where it would be that municipal companies wholly 
owned by a local or regional authority would exhibit the nature 
referred to in Saudaçor, they could fall within the rule in Ar-
ticle 13 (1) and be non-taxable persons where they acted as 
public authorities (provided that their activities neither lead to 
significant distortions of competition, nor fall within the scope 
of Annex I to the VAT Directive). On the other hand, where a 
company wholly owned by a local (or regional) authority shows 
none of the special features noted by the Court (such as or-
ganizational links between the company and the public author-
ity; being created by a special act that sets out the remit of 
the company; enjoyment of the public powers of the author-
ity that go beyond private law; being the addressee of guide-
lines adopted by the local authority that exerts decisive influ-
ence over the company; the fact that the company performs 
all, or virtually all, of its activities to the benefit of the author-
ity), outside being wholly owned by a public authority, it is 
unlikely to be deemed a body governed by public law. In 
addition, it is perhaps puzzling that the Court has not explic-
itly addressed the question of Article 106 (2) TFEU in its ju-
risprudence hitherto as regards compensation due to mu-
nicipal companies performing SGEIs to the benefit of their 
sole members that are public authorities.

THE APPROACH TO VAT PAYABLE ON 
COMPENSATION DUE TO MUNICIPAL COMPANIES 

PROVIDING SGEIS IN POLISH LAW

Article 13 (1) of Directive 2006/112/EC is transposed by 
the VAT Act, referred to above, and specifically by Article 15 
(6)36. The VAT Act does not explicitly distinguish between 
compensation payable to a SGEI provider and other services, 
and it appears further that the issue is a contentious one both 
for the tax authorities and for the administrative courts exer-
cising judicial review. This contention has reached the highest 
level of administrative courts, that being the Naczelny Sąd 
Administracyjny (hereinafter “Supreme Administrative Court”, 
or “the NSA”), and does not seem to abate37. This paper shall 
restrict itself to the period after the decision in C182/17 Na-
gyszénás Településszolgáltatási Nonprofit Kft has been made, 
i.e. after 22 February 2018, since when the position of the 
CJEU could have been followed, and then suggest a solution 
to this contention. At any rate, and as far as possible where 
such interpretation would resolve a potential conflict of rules, 
the national rule must be interpreted in conformity with Article 
13 (1) of the VAT Directive38.

According to the view of the Supreme Administrative Court 
made known in a judgment of 16 July 2019, case ref. no I 
FSK 587/1739, a municipal company wholly owned by a 
voivodeship (“województwo”) and at the same time an in-
house entity for the purposes of public procurement law to 
which that voivodeship grants compensation for the purposes 
of providing a SGEI (specifically, a SGEI (administration of 
legacy resources repaid from EFSI, as well as assistance in 
urban development) subject to Commission Decision no 

2012/21/EU of 20 December 2011 on the application of Article 
106 (2) of the Treaty on the Functioning of the European Union 
to State aid in the form of public service compensation 
granted to certain undertakings entrusted with the operation 
of services of general economic interest40) is exempt from 
VAT. Upon noting the decision in Saudaçor, but making no 
reference to C182/17 Nagyszénás Településszolgáltatási 
Nonprofit Kft, the NSA distinguished five facts of the case it 
deemed material, in that the company has had a sole member 
(the voivodeship), that the company was to perform that 
voivodeship’s own task aimed at addressing societal needs 
in its territory pursuant to a contract (and thus “acts as a 
public authority”), that such tasks entrusted by way of such a 
contract have been the only tasks of the company, that the 
company was not to maximize profit, but to legally, honestly 
and effectively administer public finances in other to achieve 
best quality of effective support for the businesses of SMEs 
and for urban development assistance, and that, lastly, the 
company at issue is not a body participating in the free 
market, i.e. not a body whose aim is to maximize profit gained 
by virtue of running a business. Having the foregoing in mind, 
the NSA deemed the company a body governed by public 
law covered by the exception in Article 15 (6) of the VAT Act. 
The above decision of the NSA was reiterated in the judgment 
of the Supreme Administrative Court of 22 July 2020, case 
ref. no I FSK 1366/17, which referred to a municipal com-
pany wholly owned by a municipality (“gmina”). Again, the 
company was providing a SGEI, specifically administration of 
the municipal real estate – immovable property for sports, 
tourism, and recreational activities. Such a body was deemed 
to be a non-taxable person, again due to the above five fea-
tures41.

The above views appear to be shared by a number of 
lower courts, i.e. judgments of the Voivode Administrative 
Court in Gliwice of 6 September 2021, case ref. no I SA/Gl 
827/21 and of 3 February 2021, case ref. no I SA/Gl 885/20, 
judgment of the Voivode Administrative Court in Szczecin, 
case ref. no I SA/Sz 457/21, judgments of the Voivode Ad-
ministrative Court in Łódź of 13 April 2021, case ref. no I SA/
Łd 628/20, and of 26 January 2021, case ref. no I SA/Łd 
525/20, judgment of the Voivode Administrative Court in 
Wrocław of 26 January 2021, case ref. no I SA/Wr 388/20, 
judgment of the Voivode Administrative Court in Kraków of 23 
July 2020, case ref. no I SA/Kr 398/20, judgment of the 
Voivode Administrative Court in Poznań, case ref. no I SA/Po 
282/20, which explicitly defer to one or to both of the above 
decisions of the NSA.

On the other hand, there are the judgments of the NSA of 
6 November 2020, case ref. no I FSK 211/18, and of 26 May 
2021, case ref. no I FSK 1803/18, together with the decisions 
of lower courts (judgment of the Voivode Administrative Court 
in Warsaw of 14 August 2019, case ref. no III SA/Wa 3089/18, 
judgment of the Voivode Administrative Court in Rzeszów of 
23 February 2021, case ref. no I SA/Rz 66/21). This group of 
decisions follows in the wake of C182/17 Nagyszénás Települ-
ésszolgáltatási Nonprofit Kft. Their position is that municipal 
companies are not (or at least, are not in general) bodies 
governed by public law, and thus are taxable persons where 
compensation is granted to them42. However, none of the 
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above approaches appear to go into detail as regards the 
nuances of the decision in C182/17 Nagyszénás Települ-
ésszolgáltatási Nonprofit Kft, with the former (and more nu-
merous) approach opposed to it even some two years after 
its adoption. To resolve the above conundrum, the particular 
features of the decision of the Court of Justice must be re-
called. A municipal company may enjoy a status of a non-
taxable person where it is a “other” body governed by public 
law and a public authority. As such, for a company to fall 
within Article 13 (1) of the VAT Directive and Article 15 (6) of 
the VAT Act, there ought to be:
– share capital of the company at issue fully owned by a 

public authority, not open to investment by private parties43,
– organizational links between the company and the public 

authority44,
– creation by a special act that sets out the remit of the 

company45,
– enjoyment of the public powers of the authority that go 

beyond private law46,
– being the addressee of guidelines adopted by the local 

authority, which also exerts decisive influence over the 
company47,

– the fact that the company performs all, or virtually all, of 
its activities to the benefit of the authority48.
The above indicators support a finding that a body is a 

body governed by public law; it still must be acting as a pub-
lic authority, i.e. must perform its activities under the special 
legal regime applicable to it, where that legal regime is differ-
ent than the legal conditions that apply to private economic 
operators49. Where that is the case, for the non-taxable status 
to be conferred in the context of compensation, the body must 
not cause significant distortions of competition and do not 
perform any of the activities listed in Annex I to the VAT Direc-
tive. Lastly, the principle of proportionality must be respected. 
As to the issue of significant distortions of competition, the 
case-law appears to not go into detail on what exactly is meant 
by “significant distortions” for the purposes of Article 13 (1) of 
the VAT Directive. According to the Court in C-344/15 NRA, 
the distortion must not be hypothetical for this rule to be even 
engaged, as “the significant distortions of competition which 
treatment as non-taxable persons of bodies governed by 
public law acting as public authorities would lead to must be 
evaluated by reference to the activity in question, as such, 
without that evaluation relating to any particular market, and 
by reference not only to actual competition, but also to poten-
tial competition, provided that the possibility of a private op-
erator entering the relevant market is real and not purely 
hypothetical50”. Assuming that competition is possible (i.e. not 
only hypothetical), and following the decision in C-344/15 
NRA, there have been doubts in the learned writing where 
the “threshold” therefor lies51. In my view, at least as regards 
compensation for a SGEI, this should be seen against the 
background of the distortive effect a given activity may have 
in the context of a SGEI. In my view, from the point of view of 
antitrust law, breaches of Articles 101 TFEU (esp. by object) 
and 102 TFEU committed in the context of a SGEI would meet 
the threshold of “significant” distortions of competition, espe-
cially where they are investigated by the Commission. As for 
the rules on State aid, it might be added here that compensa-

tion due to a SGEI provider may be granted either on such 
conditions that it is not considered State aid at all (pursuant 
to the Altmark case-law of the Court), as de minimis SGEI 
aid, or as State aid compatible with the internal market either 
due to the Commission Decision above or due to a positive 
decision by the Commission after notifying such aid. As all of 
those are compatible with the internal market, they would not 
in my view meet this threshold of “significant distortion”. On 
the other hand, where there would be unlawful aid, espe-
cially where such aid would also be incompatible with the 
internal market, such instances would qualify as significant 
distortions of competition. State aid, in itself, has a feature of 
being capable of distorting competition, and where it is ad-
ditionally unlawful (including in particular where it is also in-
compatible with the internal market), competition would be 
particularly distorted. Finally, in any event, activities listed in 
Annex I to the VAT Directive make even a body governed by 
public law a taxable person for the purposes of VAT, “pro-
vided that those activities are not carried out on such a small 
scale as to be negligible”. Again, the VAT Directive does not 
define what is to be understood as “negligible” for these pur-
poses. Here, I would also recall the distortive effect a given 
activity may have in the context of a SGEI as evidence for 
whether it is relevant for the rule on negligibility in Article 13 
(1) of the VAT Directive52. On that point, and specifically as 
regards compensation for a SGEI due to a municipal com-
pany from a public authority, which is at least capable of 
constituting State aid (as it involves a transfer of public funds 
imputable to a public authority, constituting an advantage 
outside the Altmark case-law, made to a specific undertaking, 
and thus selectively) it might be noted that State aid has in 
principle no threshold only beyond which it would become 
distortive. It is settled case-law that even the relatively small 
amount of aid or the relatively small size of the undertaking 
which receives it does not as such exclude the possibility that 
intra-EU trade might be affected, and the competition dis-
torted53. Thus, in my view, where there would be a SGEI fi-
nanced by compensation, any such compensation capable 
of constituting State aid would be more than negligible54, and 
thus open to VAT pursuant to the last paragraph of the rule 
in Article 13 (1) of Directive 2006/112/EC. Outside the pre-
requisites set by the Court of Justice for the status of non-
taxable persons to apply, consideration pursuant to a contract 
between a municipal company and its sole member who is a 
local authority should be deemed to be subject to VAT, and 
the body at issue a taxable person. Given the absence of 
express case-law from the Court on the effect of Article 106 
(2) TFEU, whether Article 106 (2) TFEU might apply as a 
self-standing exemption is yet unanswered by the Court. 
However, given that the latter has already held that the rule 
in Article 106 (2) TFEU is applicable to all rules in the Treaty, 
such a case cannot be ruled out.

CONCLUSIONS

Some two years after the decision in C182/17 Nagyszénás 
Településszolgáltatási Nonprofit Kft, it appears that the major-
ity of case-law of Polish administrative courts has not taken 
account of that judgment. The rule in Article 13 (1) of the VAT 
Directive, as an exception, should be interpreted strictly, and 
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thus Article 15 (6) of the VAT Act should be applied accord-
ingly. This is currently not the case for the majority of admin-
istrative courts’ case-law. It is perhaps also surprising that 
Article 106 (2) TFEU has not yet come into view in regard to 
SGEIs and municipal companies. Recent views of the Court 
confirm that this rule is applicable not only to competition 
rules, but to the rules contained in the Treaty in general, which 
includes fiscal provisions. Thus, it is something to look for, in 
the event that one of the courts seised of a dispute involving 
VAT and compensation would begin to entertain doubts that 
the provision of the SGEI could be obstructed due to VAT 
payable in relation to it. While virtually all decisions of na-
tional administrative courts have referred to a SGEI, none of 
them so far have engaged in a self-standing review based 
directly on Article 106 (2) TFEU. Should that finally happen, 
any such court would have the option of making a preliminary 
reference to the Court of Justice pursuant to Article 267 TFEU, 
with a view to acquiring a decision from the Court on Article 
106 (2) TFEU.
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ship – might have, in some situations, public powers going beyond 
ordinary private law. For instance, where a regional development 
fund is a body that grants State aid (“podmiot udzielający pomocy”), 
it has a public power to order beneficiaries to furnish the fund with 
information on aid related to such beneficiaries, within the time-limits 
specified by the fund (viz. Article 39 (1) of the act of 30 April 2004 on 
the procedure in state aid cases, “ustawa z dnia 30 kwietnia 2004 r. 
o postępowaniu w sprawach dotyczących pomocy publicznej”). In 
addition, a regional development fund, where it is a granting authority, 
may have a self-standing power pursuant to order the recipient to 
pay back unlawful aid, together with illegality interest, pursuant to 
the direct effect of Article 108 (3), third sentence TFEU (Judgment 
of the Court (Grand Chamber) of 5 March 2019. Eesti Pagar AS v 
Ettevõtluse Arendamise Sihtasutus and Majandus- ja Kommuni-
katsiooniministeerium, EU:C:2019:172, para. 94).

47 Decision in C182/17, para. 48 and 53.
48 Decision in C182/17, para. 51.
49 Decision in C182/17, para. 55 and 56.

50 C-344/15 NRA, para. 41. The Court went on to say that “the purely 
theoretical possibility of a private operator entering the relevant 
market, which is not borne out by any matter of fact, any objective 
evidence or any analysis of the market, cannot be assimilated to 
the existence of potential competition (…) [the application of Article 
13 (1) of the VAT Directive] presupposes, first, that the activity in 
question is carried on in competition, actual or potential, with that 
carried on by private operators and, secondly, that the different 
treatment of those activities for VAT purposes leads to significant 
distortions of competition, which must be assessed having regard to 
economic circumstances (…) the mere presence of private operators 
on a market, without account being taken of matters of fact, objec-
tive evidence or an analysis of the market, cannot demonstrate the 
existence either of actual or potential competition or of a significant 
distortion of competition (paras 42‒44)”.

51 A. Wesołowska, Opodatkowanie podatkiem VAT podmiotów 
prawa publicznego. Glosa do wyroku TS z dnia 19 stycznia 2017 r., 
C-344/15, LEX/el. 2017, in “4.Interpretacja pojęcia „organy władzy 
publicznej”.

52 Thus I would share the view of the learned writing that associates this 
rule with the distortions of competition against the background of the 
case-law of the CJEU (cf. T. Michalik, VAT. Komentarz, Legalis 2021, 
nb. 233)

53 Judgment of the Court of 21 March 1990. Kingdom of Belgium 
v Commission of the European Communities, Case C-142/87, 
EU:C:1990:125, para. 43.

54 Barring any decision of the Court on the negligibility of the so-called 
“purely local measures” that escape Article 107 (1) TFEU (or, the 
“Dorsten-type” measures) in the context of VAT, as regards which so 
far there is none from the Court. 


	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9948049
	_Hlk85737130
	_Hlk525141814
	_Hlk67476593
	_Hlk528431342
	_Hlk41416516
	_Hlk77749898
	_Hlk67467396
	_Hlk67473125
	_Hlk77678412
	_Hlk67476611
	_Hlk85783882
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9948049
	_Hlk85737130
	_Hlk525141814
	_Hlk67476593
	_Hlk528431342
	_Hlk41416516
	_Hlk77662315
	_Hlk77676054
	_Hlk69369343
	_Hlk515273994
	_Hlk77670607
	_Hlk69546207
	_Hlk89861098
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9948049
	_Hlk85737130
	_Hlk525141814
	_Hlk67476593
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9948049
	_Hlk85737130
	_Hlk525141814
	_Hlk67476593
	_Hlk67476611
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9948049
	_Hlk85737130
	_Hlk525141814
	_Hlk67476593
	_Hlk528431342
	_Hlk41416516
	_Hlk77662315
	_Hlk77676054
	_Hlk69369343
	_Hlk515273994
	_Hlk77670607
	_Hlk69546207
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9948049
	_Hlk85737130
	_Hlk525141814
	_Hlk67476593
	_Hlk525153255
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9948049
	_Hlk85737130
	_Hlk525141814
	_Hlk67476593
	_Hlk528431342
	_Hlk41416516
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9948049
	_Hlk85737130
	_Hlk525141814
	_Hlk67476593
	_Hlk528431342
	_Hlk41416516
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk67473125
	_Hlk77678412
	_Hlk77749898
	_Hlk67467396
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9948049
	_Hlk85737130
	_Hlk525141814
	_Hlk67476593
	_Hlk528431342
	_Hlk41416516
	_Hlk77755121
	_Hlk67476611
	_Hlk67299256
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9948049
	_Hlk85737130
	_Hlk525141814
	_Hlk67476593
	_Hlk528431342
	_Hlk41416516
	_Hlk77662315
	_Hlk67476611
	_Hlk85783882
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk77755121
	_Hlk9950128
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk67473125
	_Hlk77678412
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9948049
	_Hlk85737130
	_Hlk525141814
	_Hlk67476593
	_Hlk528431342
	_Hlk41416516
	_Hlk77662315
	_Hlk77676054
	_Hlk69369343
	_Hlk515273994
	_Hlk77670607
	_Hlk69546207
	_Hlk77755121
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk528419002
	_Hlk41388552
	_Hlk9948049
	_Hlk85737130
	_Hlk525141814
	_Hlk67476593
	_Hlk528431342
	_Hlk41416516
	_Hlk77662315
	_Hlk77676054
	_Hlk69369343
	ZUS dla klientów. Podsumowanie roku 2021
	Wywiad z Janem Sarnowskim, Podsekretarzem Stanu w Ministerstwie Finansów
	_Hlk9943446
	_Hlk9935776
	_Hlk77602270
	_Hlk77749898
	_Hlk67467396
	_Hlk67473125
	_Hlk77678412

