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Abstract:

This paper addresses the issue of exemptions from real estate tax constituted by municipal councils. As a result
of the emergent state of epidemic, legislation was introduced in order to confer a power on municipal councils to
enact exemptions from real estate tax by way of appropriate resolutions. The objective of this paper is to describe
the legislation thus introduced and the interpretative problems that have arisen due to its operation. The legisla-
tor employs general clauses as regards the entities that could benefit from the exemption. The issue as to wheth-
er constituting an exemption for the period that has passed would be possible is a controversial one. A further
problem addressed here is the assessment of permissibility of the exemption thus introduced against the backdrop
of the constitutional rules. The decisions made as part of supervisory activity of the regional audit chambers are
herein subjected to practical analysis as well. This study may be useful for authorities that are considering the
introduction of an exemption, and it could serve as a basis for setting a direction for subsequent amendments of
the rule at issue.
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Streszczenie

W artykule poruszono problematyke zwolnien z podatku od nieruchomosci stanowionych przez rady gmin. W
wyhniku zaistniatego stanu epidemii uchwalono przepisy nadajace tym organom uprawnienie do wprowadzenia, w
drodze stosownej uchwaty, zwolnien z powyzszego podatku. Celem niniejszego opracowania jest charakterystyka
wspomnianej regulacji oraz wynikltych z jej obowigzywania probleméw interpretacyjnych. Ustawodawca, aby
okresli¢ podmioty, ktére moga skorzysta¢ ze zwolnienia, postuguje sie pojeciami nieostrymi. Kwestia budzaca
watpliwosci jest rowniez mozliwos¢ ustanowienia zwolnienia za okres, ktéry juz minat. Kolejnym zagadnieniem
poruszonym w opracowaniu jest ocena dopuszczalnosci wprowadzonego zwolnienia w zestawieniu z regulacjami
konstytucyjnymi. W tresci artykutu dokonano analizy praktycznej rozstrzygnie¢ zapadlych w ramach dziatalnosci
nadzorczej regionalnych izb obrachunkowych. Niniejsze opracowanie moze by¢ przydatne dla podmiotéw, ktére
rozwazaja wprowadzenie zwolnienia, a takze moze stanowi¢ podstawe do obrania kierunku przy kolejnej noweli-
zacji omawianego przepisu.

Stowa kluczowe: podatek od nieruchomosci, zwolnienie, uchwata rady gminy, COVID-19.

1. INTRODUCTION within the Republic of Poland’," has been in force in Poland.

Since 20 March 2020, the state of epidemic, as introduced A socioeconomic situation hitherto unheard-of required taking
pursuant to the Ordinance of the Minister of Health of 20 steps in view of facilitating for everyone the functioning in a
March 2020 ‘on the proclamation of a state of epidemic different reality. Public-law dues, including taxes and charges,



materially affect the operation of entities, be they individual
or professional. For this reason, the legislator has decided to
introduce a veritable number of amendments to the tax leg-
islation, both substantive and procedural, the aim of which
was to grant financial support to entities most severely af-
fected by COVID-19. Among the numerous instruments se-
lected by the legislator, worth noting are the ones whose
implementation was delegated to local government units. To
be more specific, the instruments in regard to which the leg-
islative branch has restricted its decision-making powers, only
allowing the introduction of requisite mechanisms by particu-
lar units of local government.

The mechanism which is the object of this paper is the
support granted to entrepreneurs, enacted by resolutions of
municipal councils that fall within the scope of the possibility
to enact exemptions from real estate tax. By opting to intro-
duce the regulations described herein, the legislator has
enabled local government bodies to make autonomous deci-
sions on whether, and if so, for whom support ought to be
granted. This enacted rule of competence [Polish, norma
kompetencyjna) expresses a further step of tax independence
on the part of communes, within the framework of tax au-
tonomy conferred on them. The legislator has provided that
the bodies whose budgets would have been reduced shall
first decide at the local level whether to grant aid, and subse-
quently on how to set the amount (or duration) thereof. The
support mechanism thus enacted causes specific interpreta-
tive problems both at municipal council and supervisory level,
for the regional audit chambers must rule, while examining
the passed resolutions within their remit of supervision, on
whether the resolution produced conforms to the law. The
objective of this paper is to describe the legislative framework
that allows municipal councils to introduce exemptions from
real estate tax. The conclusions presented herein below may
then be used to scrutinise the resolutions already in force,
while also serving as a basis for further study in the field of
oversight carried out by regional audit chambers.

The adopted tax regulation may contribute to the com-
mencement of discussion as to which type of exemptions from
real estate tax may constitute the subject-matter of resolutions
passed by municipal councils. From the point of view of con-
stitutional regulations, the discrepancies among the doctrine
and the case-law on which type of exemptions from real estate
tax granted by communes must be addressed again.

2. TAX EXEMPTIONS FROM REAL PROPERTY TAX
ENACTED BY COMMUNAL COUNCIL’S RESOLUTION

Exemptions from real estate tax are, in principle, governed
by Article 7 of the Local Taxes and Charges Act of 12 January
19912. Those exemptions may be divided into those which
are expressly specified in the Act, and those which may be
introduced by a resolution made by a municipal council. Ar-
ticle 7 (1) of the Act provides a list of objective tax exemptions,
whereas Article 7 (2) features a list of tax exemptions that are
subjective, in principle, for certain entities are additionally
required to meet objective conditions.

The remit of legislative powers attributable to units of local
government is specified by statutes, which unequivocally fol-
lows from Article 168 of the Constitution of the Republic of

Poland, in conjunction with Article 18 (2), item (9) and Article
40 (1) of the Municipal Government Act of 8 March 19903.
Pursuant to Article 18 (2), item 8 of that Act, the exclusive
remit of municipal councils shall include passing resolutions
in respect of taxes and charges within the limits specified in
separate statutes. This regulation corresponds to the opera-
tive part of Article 7 (3) of the Local Taxes and Charges Act
which accords powers to introduce, by resolution, objective
tax exemptions other than those specified in Article 7 (1) of
the Local Taxes and Charges Act and in Article 10 (1) of the
Act of 2 October 2003 on the amendment of the Special
Economic Areas Act and certain other acts, to a municipal
council. Article 7 (3) of the Local Taxes and Charges Act
features no criteria or restrictions for the adoption of exemp-
tions from real estate tax, except for taking account of the
rules on granting State aid. Thus, restrictions on the remit of
the council follow not from the wording of Article 7 (3) but
rather from its systemic interpretation®. Autonomy enjoyed by
a municipal council ought to be as wide-ranging as possible
because those authorities are most knowledgeable as to when
and where there is a need to introduce a tax exemption, and
what kind of exemption may be introduced within a given ter-
ritory®.

The doctrine specifies that a municipal council has the
option to make certain alterations to the legislative enactments
in the scope of real estate tax®. The issue of the permissible
degree of intervention is only applicable to exemptions that
are subjective in nature. This directly follows from the consti-
tutional rule enshrined in Article 217 of the Constitution of the
Republic of Poland, according to which the imposition of
taxes and other public imposts, the specification of those
subject to the tax and the rates of taxation, as well as the
principles for granting tax reliefs and remissions, along with
categories of taxpayers exempt from taxation, shall be made
by means of statute. It follows from the comparison of the
Constitution’s Article 217 and Article 7 (3) of the Local Taxes
and Charges Act that there is no option to introduce exemp-
tions for entities specified ex ante. It is still subject to dispute
in the doctrine and the case-law whether the communes may
impose combined exemptions, e.g. referring both to the object
and the subject thereof’. The most recent views expressed
in the doctrine posit that “a council may introduce exemptions
for specified objects of taxation, such as e.g. a building, land,
structure, or premises. Where an exemption applies to an
object thus specified, then its further specification by indicat-
ing certain characteristics of such an object, e.g. by whom or
for what purposes it is used, does not alter its principal nature.
It is an objective exemption®. A contrary view categorically
professes that “in relation to that, such a resolution may not
be framed in a manner as to specify an exemption in a way
that refers both to the object and the subject thereof, which
is very often stressed by tax jurisprudence®’. One more doc-
trine view of relevance is also reflected in academic literature:
“... it shall then apply only to those objects of taxation which
fall within a certain category, and on the other hand it shall
not include a power to constitute exemptions that refer both
to the subject and the object, that is to exempt from taxation
certain categories of entities whose factual or legal situation
is specific’'®. The Supreme Administrative Court, in turn, holds



in a judgment that “the exemption specified in Article 7 (3) of
the Local Taxes and Charges Act may apply only to an object,
and thus to real estate used for various types of activities.
However, it is important that such an object be specified in a
manner so as to make identification of a particular taxable
person impossible. Therefore, the features of that object must
be specified in the provision so as to apply to a potentially
(hypothetically) indeterminate individual taxable person. The
task is a trying one as the exemption would, in every case,
be finally applicable to a specific entity, the reason being that
the framework of a tax includes both the object of taxation
and the subject being taxed. As a result, no subjective exemp-
tion exists that cannot be attributed to a specific entity. This
hardship requires diligence in framing the provisions of local
law on the part of municipal councils, above all when specify-
ing the criterion of exemption through identification of the
object of exemption and not the subject thereof. In every case
where it is possible to infer who namely is entitled to an ex-
emption directly from the rule having been introduced, and
not only which object is covered by an exemption, the nature
of that exemption is one that refers both to the object and the
subject thereof may be attributed thereto. This implies, in turn,
a transgression of the statutory delegation to enact the exemp-
tion specified in Article 7 (3) of the Local Taxes and Charges
Act"”. Determination of the nature of an exemption being
enacted is therefore of fundamental importance for the pur-
poses of assessing its permissibility. In addition, observance
of the rules relied on the above reflects the principle of equal-
ity before the law, which is of prime importance for tax burdens
and tax exemptions.

Within the area of the law on public dues, a unit of local
government may be in charge only if expressly and statuto-
rily permitted'2. It follows from Article 7 of the Constitution of
the Republic of Poland that the units of local government and
their authorities shall function on the basis and within the
limits of the law. Local government authorities are required to
act strictly within the limits of that conferral while exercising
their legislative remits laid down in the statutory delegations.
They are neither authorised to regulate what has already been
regulated by the statute, nor are they permitted to stray beyond
the scope of the statutory delegation. In light of the above,
every rule of competence must be implemented in a strict
manner, and it is not permissible to engage in any extensive
interpretation of the provisions on remits. The provisions of
the Communal Self-Government Act and specific statutes that
provide the basis for a commune’s constitutive authority to
expressly regulate a given area set out the object of delegat-
ed powers, and thus the adoption of an act that exceeds the
statutory delegation therefor is unlawful'®. This position is
confirmed by the case-law of the administrative courts, which
includes e.g. a contravention of provisions delimiting remits
to adopt resolutions, a legal basis to adopt resolutions, con-
stitutional and substantive-law where wherever incorrectly
interpreted, and provisions governing the procedure for adop-
tion of resolutions among the types of contraventions that
cause nullity of resolutions made by authorities of local gov-
ernment,

The exemptions introduced by a municipal council pursu-
ant to Article 7 (3) of the Local Taxes and Charges Act ought

to be applicable by the very operation of the law in force and
cannot be dependent on the acts of a tax authority. Exemp-
tions that follow from a resolution should be recognized ex
officio by tax authorities in their decisions setting the amount
of tax due, or by taxable persons themselves in a tax self-
assessment’s. Moreover, it must be pointed out that the ad-
opted “resolution therefore may not, in its terms, relate to such
objects of taxation which have been, pursuant to a statute,
rendered objectively exempt, both by Article 7 (3) of the Local
Taxes and Charges Act and by the Act on the amendment of
the Special Economic Areas Act and certain other acts—the
provisions at issue here'®”. The position expressed above
unequivocally follows from the principles of legislative tech-
nique, which considers the repetition of statutory provisions
in the contents of the adopted resolutions to be erroneous.

3. THE FRAMEWORK OF REMIT FOR REAL ESTATE
TAX EXEMPTION ENACTED BY COMMUNAL
COUNCIL’S RESOLUTION PURSUANT TO COVID-19
REGULATIONS

Faced with the situation caused by the emerging COV-
ID-19 pandemic, the legislator decided to introduce an ad-
ditional regulation that allows the interested municipal coun-
cils to introduce a specific tax exemption from real estate tax
within the territory of their operation. According to the original
wording of Article 15p of the Act of 2 March 2020 ‘on special
solutions related to the prevention, counteraction and combat-
ing COVID-19, other infectious diseases, and the emergencies
caused by them’"”, a municipal council may introduce, by a
resolution and for a part of the year 2020, exemptions from
real estate tax regarding: land, buildings, and structures con-
nected to the carrying out of economic activity, for selected
groups of entrepreneurs whose financial liquidity worsened
in relation to bearing negative economic consequences due
to COVID-19. The legislator explained in the statement of
reasons for the bill that the “envisaged approach shall allow
the communes, within the framework of their tax autonomy,
to introduce solutions in the scope of real estate tax, which
shall be directed at aid for entrepreneurs whose financial li-
quidityworsened in relation to bearing negative economic
consequences due to COVID-19. Those solutions would have
positive influence on their economic situation and shall con-
tribute to the improvement of their financial situation®”.

Then, by the Act of 16 April 2020 ‘on special support in-
struments in relation to the spread of the SARS-CoV-2 virus’'®,
paragraph (2) was added to Article 15p of the COVID-19 Act,
whereby in a resolution referred to in Article 15p (1) a mu-
nicipal council may also introduce exemptions from tax due
on land, buildings and structures occupied for operational
purposes by:

1) non-governmental organisations referred to in Article 3 (2)
of the Public Benefit and Volunteer Work Act of 24 April
2003; and,

2) bodies/authorities referred to in Article 3 (3) of the Act
referred to in point (1) above,

whose financial liquidity has worsened in relation to bearing

negative economic consequences due to COVID-19.

Article 15p (1) of the COVID-19 Act was subsequently
amended by Article 1 point (10) of the Act of 9 December 2020



‘on the amendment of the Act on special solutions related to
the prevention, counteraction and combating COVID-19,
other infectious diseases, and the emergencies caused by
them, and certain other Acts’®, by means of which municipal
councils were authorised to introduce, by a resolution and in
regard to a part of the year 2020 and selected months of the
first half of 2021, an exemption from real estate tax regarding
land, buildings, and structures connected to business opera-
tions, for selected groups of entrepreneurs whose financial
liquidity has deteriorated owing to negative economic conse-
quences due to COVID-19. Pursuant to the latest amend-
ments?', the municipal council may enact, by way of a resolu-
tion, an exemption to real estate tax in regard to a part of the
year 2020 and select months of the year 2021.

The enactment of the regulation at issue which authorises
to introduce an exemption from real estate tax was dictated
by the special situation wherein the bodies operating busi-
nesses found themselves due to the state of epidemic being
in force in Poland. The principal purpose of this rule of com-
petence was aiding a specific group of entities, thus contrib-
uting to the improvement of the national economy and con-
stituting an additional source of aid. Bearing in mind the
dispute on the permissibility of existence of mixed exemptions,
Article 15p of the COVID-19 Act may be deemed to be an
additional reinforcement and incentive for local legislators and
decision-makers to take resolution-making initiative, irrespec-
tive of the nature of the exemption. It should be assumed that
the exemption at issue has a dual objective and subjective
nature where subjective features are preponderant. This is
related to the idea associated with the introduced regulation,
consisting in providing aid to entrepreneurs whose financial
liquidity has worsened. It only follows from the operative part
of Article 15p (1) of the COVID-19 Act that there is a possibil-
ity for the exemption at issue to be introduced, and that the
exemption is not obligatory. It is the municipal council of a
given commune that has the power to decide on the enact-
ment of the tax exemption within the territory of its operation.
The legislator has granted an authorisation to the communes,
with the conferred powers to enact local law in mind. The
power in question follows from the extant assumption on the
part of the legislator that the authorisation to grant a tax ex-
emption shall be implemented while observing qualitative
criteria in force, which were in turn mandated by the substan-
tive law, and which also follow from the principles of legislative
technique. In addition, the above constitutes an expression
of the fiscal powers of a commune within its own territory. As
the legislator points out, a municipal council may decide on
instituting a specific exemption. However, abstention from
enacting a resolution on real estate tax exemption would not
constitute grounds for demanding the introduction of one.
Absence of an exemption does not prevent entrepreneurs
from seeking individual aid specified in Article 67 (a) et seq.
of the Act of 29 August 1997—Tax Ordinance?, yet the instru-
ment set up by the bundle of statutes on COVID-19 has the
objective of facilitating and accelerating the granting of aid by
communes to select groups of entrepreneurs, without the
need to commence fiscal proceedings.

It follows from the sequence of amendments to the origi-
nally introduced regulation that the group of addressees at

whom the exemption is targeted, or the subjective scope,
becomes apparent at the later stage. The optional exemption
from real estate tax may be introduced to the benefit of se-
lected groups of entrepreneurs whose financial liquidity is
deteriorated owing to adverse economic consequences due
to COVID-19. Furthermore, the legislator includes NGOs and
bodies referred to in Article 3 (3) of the Act ‘on public benefit
and volunteer work’ in the substantive scope thereof. It must
be pointed out that the new paragraph (2) of that provision
would pertain to State aid on condition that the entities referred
to in items (1) and (2) be businesses. Where a given entity
would engage in statutory activities consisting in volunteer
work and would not offer goods or services on any market,
such an entity would not be a business. Where the activities
of a given entity prove purely social in nature, they would not
be regarded as business (or, economic) activities and, con-
sequently, such an entity would not be a business?. Thus,
the list of entities to which the COVID-19 exemption may
potentially apply has been substantially extended. A manda-
tory prerequisite was imposed with the introduction for both
groups of entities referred to in Article 15p of the COVID-19
Act of the category of worsened financial liquidity in relation
to negative economic consequences stemming from COV-
ID-19. Nevertheless, the legislator introduced no definition for
“worsening/deterioration of financial liquidity”, nor did it oth-
erwise specify how the criterion of such worsening/deteriora-
tion is supposed to be understood. The groups of entrepre-
neurs eligible for an exemption have not been specified, either.
In that regard, the legislator assumed that the communes
themselves, due to their territorial and subjective expertise,
are best placed to know which conclusive and decisive crite-
ria are to be adopted for the granting of real estate tax exemp-
tion. A specific object of business as per the Polish Classifica-
tion of Business (“PKD”) may serve as a criterion to isolate a
group to which the exemption is addressed. A great variety
of further clarifying criteria becomes apparent while reviewing
selected resolutions of municipal councils made in the matter
of exemptions from real estate tax. For instance, an exemption
could be applicable to entrepreneurs against whom a prohibi-
tion of, or a restriction on, operating their business was intro-
duced by statute or by executive regulation; or, it could be
that the worsening of financial liquidity was associated with
a decrease in the revenue, such decrease having been
specified via an appropriate formula. At this stage, the discre-
tion left to the local government as to the more detailed
specification of the criteria that would be decisive for the
decrease in the turnover should be assessed favourably. It
must be kept in mind that the situation which all the units of
local government came across has hitherto been unheard of,
while any solutions introduced were meant to simplify those
that had been in force, or make the preferential treatment thus
introduced as uncomplicated as possible.

It should be assumed while assessing the framework of
Article 15 (p) of the COVID-19 Act that this provision consti-
tutes a lex specialis for the regulation following from the Local
Taxes and Charges Act. Such an assessment is related to the
circumstances of the time when that regulation was intro-
duced, and the purpose of its introduction. As it shall be
proven below, it was also during the assessment of lawfulness



as regards specific resolutions having the exemptions from
real estate tax as their object that the purposive interpretation
was the preponderant one. That was due to the purpose of
the regulation then introduced, as the legislator authorises
the communes to frame the real estate tax exemption in a
broad manner. Through the introduction of general clauses,
the legislator has enabled autonomous municipal decision-
making, as expressed in the remit to adopt resolutions on the
real estate tax exemption thus conferred.

4. RESOLUTIONS INTRODUCING EXEMPTIONS
FROM REAL ESTATE TAX PURSUANT TO ARTICLE
15 (P) OF COVID-19 ACT AND THE SUPERVISION
CARRIED OUT BY REGIONAL AUDIT CHAMBERS

The supervisory activity of regional audit chambers in the
scope of examining the lawfulness of resolutions adopted by
municipal councils constitutes an important tool that verifies
the intensified legislative work of local governments. Due to
the short timeframe and the need of ad-hoc intervention and
aid, a multitude of errors that were repeated by communes
could be then observed, and the need to apply supervisory
measures by regional audit chambers was a consequence of
that. Those errors, and the proposed approaches to allaying
them, are to be indicated as a result of research on selected
supervisory decisions of regional audit chambers.

After its original enactment, the evolution of the provision
conferring the competence amounted, in the first place, to a
modification in the scope of its temporal application—from
the beginning of 2020, through to selected months of H1 2021
and the current authorisation of exemptions for selected
months of 2021. It should be pointed out that the provisions
of a resolution that would cover selected months of a year,
e.g. February, March, or April, are going to be permissible
whereas the rule at issue may form a basis to enact a real
estate tax exemption for the full half-year period, or for the
entirety of the year 2021. Nonetheless, each time there is a
requirement to indicate the months covered by the exemption
from real estate tax in the contents of the resolution.

The timeframe for the applicability of the exempting reso-
lution should then be considered when analysing the contents
of fiscal resolutions made in the supervisory capacity. The
answer to this issue has not lost its relevance, for Article 15p
of the COVID-19 Act still refers both to the period of 2020 and
to the period of 2021. This necessitates consideration as to
whether it would be possible to enact the tax exemption ret-
roactively. In this regard, one may rely on Article 4 of the Act
of 20 July 2000 ‘on promulgation of normative acts and certain
other legal acts’?*, according to which acts of local law shall
enter into force after the expiry of 14 days from their promul-
gation in the related voivodeship’s official journal. There is an
exception to this rule as enshrined in Article 5 of the aforesaid
Promulgation Act which lays down a possibility to accord
retroactive binding force to a normative act, with the principles
of democratic state ruled by law not precluding it. On that
point the Minister of Finance has voiced his view, stating that
“the provision does not authorise the introduction of exemp-
tions from real estate tax for the year 2020 in 2021. The real
estate tax is an annual tax. Introduction of an exemption from
that tax after the year to which it relates is not possible?®”. The

position being referred to appears to be controversial, due to
the wording of the Article 5 of the Act ‘on promulgation of
normative acts and certain other legal acts’. In addition, it may
then be pointed out that the case-law of administrative courts
has allowed the introduction of provisions with retroactive
effect as well, in a situation where such provisions improve
the legal position of the addressees of a given legal rule. Ac-
cording to the judgment of the Voivodeship Administrative
Court in Szczecin, “an exemption from real estate tax en-
shrined in a resolution of a municipal council may also cover
prior years”?. Invoking the support to entrepreneurs neces-
sitated by the pandemic as the reason to accord retroactive
effect to a resolution appears to be compliant, reasonable,
and welcome from the point of view of the principle of law-
ruled democratic state. However,the consequences of intro-
duction of a retroactive tax exemption, including the need to
amend self-assessments by taxable persons or to alter deci-
sions setting the amount of tax due, cannot be lost from sight.

The reasoning on the timeframe of application for the
provisions on exemptions outlined above remains relevant to
the idea of the so-called COVID-19 exemption. The purpose
of the originally introduced regulation was to provide aid
through tax exemption for selected periods of the year 2020.
The amendments introduced thereto has resulted in the pos-
sibility to temporally extend that exemption for further periods
of the year 2020, and subsequently for 2021. The enacted
and subsequently amended rule of competence is clear in
that regard, pursuant to systemic interpretation. Admittedly,
always where there is a need to employ interpretation other
than textual interpretation, the likelihood of difference in views
increases. In regard to the differences on the possibility to
introduce the exemption retroactively, it should be concluded
that the legislator has unequivocally confirmed the issue in
the subsequent amendment of Article 15p of the COVID-19
Act.

A further issue that was deliberated by regional audit
chambers is the assessment of the permissibility to render
the granting of an exemption dependent on the lodging an
appropriate application therefor. This issue was the subject-
matter debated at the adjudicating panels of regional audit
chambers to make their views conformant to the previous
rules, and it was held that “the objective exemption constitutes
a right available by virtue of a resolution by the constitutive
authority introducing it, and the acquisition of that right may
not be made dependent on making an appropriate applica-
tion”?”. The assessment of the contents of a resolution within
the scope of the regulation at issue should be subject to an
in-depth analysis, for pursuant to Article 15h (1) of the CO-
VID-19 Act, support granted on the basis of Article 15p of the
said Act constitutes State aid to remedy a serious disturbance
in the economy of a Member State, and pursuant to Article
37 (5a) of the Act of 30 April 2004 on the Procedure in Matters
Pertinent to State Aid?, in respect of State aid provided for in
a normative act referred to in Article 6 (2), certificates, affida-
vits or information referred to in paragraphs (1), (2), or (5)
shall be lodged by the beneficiary together with a self-assess-
ment, annual self-assessment, or another document from
which follows the amount of aid. Therefore, it does follow from
the above that the indication of a requirement to produce a



requisite affidavit or information is permissible?®, yet there are
no grounds to grant exemption pursuant to an application
submitted by an entrepreneur®. Local government units
should use precise language for the required documentation
at the stage of framing the resolution and they should be
careful that no contents possibly pointing to a procedure com-
menced on application be found in the documents required
by them. In that regard, it should be recalled that if it follows
from Article 37 (7) of the Aid Act that there is no possibility to
grant aid without prior lodgement of appropriate certificates,
affidavits, or information by the entity seeking aid, then the
granting of such aid without the lodgement thereof should be
put in question during supervisory activities in progress®'.

As is pointed out in the doctrine, it appears hard to accept
that the assessment of financial reports or other financial
documents of every entrepreneur subject to aid is required,
due to the constraints of time and organisation, at least at the
stage of assessment of documentation definitive for the grant-
ing of aid in the form of an exemption. Therefore, communes
have stopped at admissible affidavits, with the option to
verify documentation in the future®2. An affidavit was the main
element of resolutions granting the exemption as regards the
vast majority of resolutions hitherto analysed. Provisions
contained in the resolutions on the requirement to lodge ad-
ditional documents—irrespective of the wording—involve a
functional element related to the possibility of granting the
exemption to entities meeting certain criteria. Consequently,
the resolutions being referred to, whereunder it is required to
provide additional information in the form of an affidavit or a
form, are examples falling within the scope of applicable law.

In relation to the affidavits having been made, the issue
of provisions on criminal liability for making a false statement
has also formed the object of supervisory activity. Adding a
term on the attestation of falsehood following from Article
23381 of the Act of 6 June 1997—the Polish Criminal Code®*
has been questioned by the collegia of regional audit cham-
bers as something contrary to the competence specified in
Article 15p of the COVID-19 Act and outside its rule3. It should
be pointed out that both the example of the term having been
referred to, and any other terms that could be considered for
introduction by the communes, should be reflected in the
content of a statutory provision that provides the remit to adopt
a resolution. Transgressing that rule in any way must result
in the implementation of supervisory measures by the re-
gional audit chamber.

5. FINAL REMARKS

The COVID-19 epidemic and the consequences thereof
have caused the need for amendment vis-a-vis the provisions
hitherto in force, and the adjustment thereof to the current
socioeconomic situation. The amendments have also found
their way into the tax law. Aid provided to entities affected by
a decrease in their financial turnover has been the main
premise for the amendments within the area of the law con-
cerned. The example of regulation outlined in this paper has
necessitated the cooperation of competent local government
authorities. Such an assumption for an aid programme was
natural and fully justified, for it is at the municipal level that
the scale of the required aid has made itself most apparent.

By introduction of the rule of competence in Article 15p of the
COVID-19 Act, the legislator has opened the possibility for
municipal councils to enact exemptions from real estate tax
for entrepreneurs affected by the pandemic. This exemption
is, clearly, both objective and subjective in nature. The Local
Taxes and Charges Act, which governs real estate tax and its
constitutive elements, allows for the possibility to introduce
exemptions by municipal councils outside of the exemptions,
both objective and subjective, that are described in detail in
the Act. The nature of those exemptions is subject to uniform
interpretation neither in the doctrine nor in the case-law. The
prevalent view is that the exemptions at the local level must
only be objective exemptions; this directly follows from the
constitutional rules. Allowing the possibility to enact exemp-
tions that are both objective and subjectivepursuant to Article
15p of the COVID-19 Act should be deemed an exception to
the rule in force. The introduction of the provision at issue
would be an argument in favour of the adherents to the the-
ory of permissibility as regards mixed exemptions. Neverthe-
less, it should be posited that the provision of Article 15p of
the COVID-19 Act ought not, upon framing and applying the
law, to constitute a template or a basis to further introduce
the like solutions, whose contents would consist in mixed
exemptions. The unique nature of the regulation introduced
and constituted due to the specific and still extant epidemio-
logical situation should be stressed here again.

The examples of legislative work presented in this paper
and the examples of supervisory activity that have emerged
due to them show the direction for required amendments, so
that the doubts in interpretation would be eliminated should
the state of epidemic continue.
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